SUWANNEE RIVER WATER MANAGEMENT DISTRICT

MODEL LANGUAGE FOR HOME OWNERS’ ASSOCIATIONS
ARTICLES OF INCORPORATION
The following clauses should be placed in the Articles of Incorporation of the Homeowners’ Association:

1.  Under Purposes:

“The Association shall operate, maintain and manage the Surface Water or Storm Water Management System(s) in a manner consistent with Suwannee River Water Management District (“District”) permit No. ____ and applicable District rules, and shall assist in the enforcement of the Declaration of Covenants and Restrictions which related to the Surface Water or Storm Water Management System(s).”

2.  Under Purposes:

“The Association shall levy and collect adequate assessments against the member of the Association for the costs of maintenance and operation of the Surface Water or Storm Water Management System(s).”

3.  Under Miscellaneous clauses:

“Should a conflict exist or arise between any of the provisions of the Articles of Incorporation and the provisions of the Bylaws, the provisions of the Articles of Incorporation shall control.”

BY LAWS

The following paragraphs need to be added:  

1. “Amendments to the Bylaws which directly or indirectly impact operation and maintenance of the Surface Water Management System, including, but without limitation, all lakes, ditches, canals, retention or detention areas, drainage, other Surface Water Management works, and preservation or conservation areas, wetlands and wetland mitigation areas which are owned by the Association or the owners in common, may be made only after approval by the Suwannee River Water Management District.  Such approval shall be in the form of a modification to any and all permits issued by the Suwannee River Water Management District under the lawfully-adopted rules of the Suwannee River Water Management District in effect at the time of application for such modification.  Amendments to the Bylaws which do not impact operation of maintenance of the system may be made without authorization of the Suwannee River Water Management District; however, copies   of any and all such amendments shall be forwarded to the District within thirty (30) days of approval.”

2. “Should a conflict exist or arise between any of the provisions of the Articles of Incorporation and the provisions of the Bylaws, the provisions of the Articles of Incorporation shall control.” 

3. “The books, records and papers of the Association shall at all times, during reasonable business hours, be subject to inspection by any Member or any representative of Suwannee River Water Management District.”

4. “At any meeting, whether annual or special called meeting, of the Members or Directors, at which a Motion is made concerning the Surface Water or Storm Water Management System(s) a Motion may only be voted upon at a meeting at which the Suwannee River Water Management District has been given at least 10 days written notice and to which the Suwannee River Water Management District is invited to attend by its representatives.”  

DECLARATIONS OF COVENANTS AND RESTRICTIONS
The Declaration of Covenants and Restrictions need to be amended to cover the
following:

1. Under Definitions, the following needs to be added:

“Surface Water System” means a Surface Water or Storm Water Management System which is designed, constructed or implemented to control discharges which are necessitated by rainfall events, incorporating methods to collect, convey, store, absorb, inhibit, treat, use or reuse the water to prevent or reduce flooding, over drainage, environmental degradation, and water pollution otherwise affecting the quantity and quality discharge of the water.”

2. The following paragraphs need to be added:

Duties of Association and Owners.  The Association and ultimately the Owners of any real property located within the Association will be responsible for the maintenance, operation and repair of the Surface Water or Storm Water Management System as required by the permit issued by the District and other applicable District rules.  Maintenance of the Surface Water or Storm Water Management System(s) shall mean the exercise of practices which allow the systems to provide drainage, water storage, conveyance or other Surface Water or Storm Water Management capabilities as permitted and/or required by the District.  Any repair or reconstruction of the Surface Water or Storm Water Management System shall be as permitted or, if modified, as approved by the District.”   

Amendment   Any amendment to the Declaration of Covenants and Restrictions which alters any provision relating to the Surface Water or Storm Water Management System, beyond maintenance in its original condition, including the water management portions of he common areas, must have the prior written approval of the District.”

Assessments.   Each owner of a lot, by acceptance of a deed for such lot, whether or not it is expressed in the deed, agrees to pay assessments as provided in these Covenants and Restrictions.” 

“The Association shall levy a special assessment for the purpose of defraying in whole or in part the cost of the maintenance, operation and repair of the Surface Water or Storm Water Management System and any and all other costs incurred to comply with the terms and provisions of the permit issued by the District.  Such special assessments shall be levied by the Board of Directors of the Association with or without approval of the membership of the Association.  Special assessments shall be due and payable within ____ days of the assessment being levied.” 

“Any assessment not paid within ____ days of its due date shall be delinquent, and shall bear interest from the due date at ____ until paid in full, and the Association shall have the right to file a lien in the public records of ____________ County, Florida, to secure payment of all amounts due.  The total amount due shall be a continuing lien on the real property described in the lien until paid in full, and the Association may bring a civil action to foreclose the lien.  The lien of any assessment is subordinate to the lien of any first mortgage.  A sale or transfer of any lot or real property encumbered by such a lien shall not affect the validity or enforcement of the lien.”

Enforcement  The Suwannee River Water Management District shall have the right  to enforce, by a proceeding at law or in equity, the provisions contained in these Covenants and Restrictions which relate to the maintenance, operation and repair of the Surface Water or Storm Water Management System as well as any and all other provisions contained in these Covenants and Restrictions that in any way relate to the permit issued by the District.  The District’s right to enforce these Covenants and Restrictions by proceedings at law or in equity shall survive any dissolution of the Association and may be enforced by the District against the Association and/or the Owner(s).  Should the district bring an action at law or in equity to enforce any provision of these Covenants and Restrictions and should it be determined in any such proceedings that the Association or any owner(s) breached any of the provisions of these Covenants and Restrictions or failed to completely and timely comply with any of these Covenants and Restrictions, the District shall be entitled to an award of attorneys’ fees and costs incurred by the District in such proceedings which shall include attorneys’ fees and costs incurred in any administrative and appellate proceedings.  The District shall have the right to file a lien in the public records of _______ County, Florida or any such attorneys’ fees and costs awarded to the District by any court or administrative body.” 

NOTE

Although the drafters of the Articles, Bylaws and Declaration may have language in their documents that are similar to the model language, to use other than the model language will cause delay in approval and may require modifications so it is recommended that the documents include the above language.

